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Mr. M.D. Lonkar, Advocate for Applicant. 

Mrs. K.S. Gaikwad, Presenting Officer for Respondents. 
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DATE                  :    21.08.2019 
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JUDGMENT 
 
 
1. The Applicant has challenged the punishment imposed in 

Departmental Enquiry (D.E.) whereby the recovery of Rs.58,299/- was 

sought due to loss to the Government and order of withholding of one 

increment for two years without cumulative effect holding him guilty 

in the enquiry initiated under Rule 8 of Maharashtra Civil Services 

(Discipline & Appeal) Rules, 1979 (hereinafter referred to as ‘Rules of 

1979’ for brevity).   

 

2. Shortly stated facts giving rise to this application are as under:- 

 

 The Applicant was serving as Forest Guard at Mangaon, Tal.: 

Kudal, District Sindhudurg.  He was served with the charge-sheet 

dated 30.12.2009 on the allegation that during his tenure from 

04.01.2007 to 22.09.2009, he neglected to discharge the duties and 

thereby failed to prevent illegal cutting of trees and thereby caused 

loss to the Government.  On receipt of charge-sheet, the Applicant 

made applications on 06.12.2013 and 17.12.2013 to the Disciplinary 

Authority under Rule 8(ii) Clause III of ‘Rules of 1979’ for supply of 

documents for preparation of his defence but the same was not 

supplied to him.  As he did not get the documents, he had filed 

written statement of defence denying the charges with specific 

mention that the documents are not supplied to him.  Accordingly, 

the Enquiry Officer was appointed and enquiry was conducted.  The 

Applicant participated in the enquiry.  On conclusion of enquiry, the 

Enquiry Officer submitted report holding the Applicant guilty for the 

charge levelled against him and submitted report dated 27.06.2016.  

The disciplinary authority sought explanation from the Applicant.  

The Applicant accordingly submitted his explanation denying the 

charges stating that the finding of Enquiry Officer is incorrect.  

However, the Disciplinary Authority by order dated 10.03.2017 

accepted the report of Enquiry Officer holding the Applicant guilty and 
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he was directed to deposit Rs.58,299/- for the loss caused to the 

Government due to illegal cutting of trees and punishment of 

withholding one increment with cumulative effect was imposed.  Being 

aggrieved by it, the Applicant had preferred an appeal which was 

decided by order dated 25.10.2017 whereby the Appellate Authority 

confirmed the finding holding the Applicant guilty and maintained the 

order of recovery of Rs.58,299/- for the loss of Government but 

modified the sentence of withholding of one increment for one year 

with cumulative effect into sentence of withholding one increment for 

two years without cumulative effect.  Being aggrieved by it, the 

Applicant has filed the present O.A.   

 

3. The Respondents resisted the application by filing Affidavit-in-

reply (Page Nos.143 to 150 of Paper Book) inter-alia denying that the 

impugned order suffers from any legal infirmity.   The Respondents 

sought to contend that the finding of guilt recorded by the 

Disciplinary Authority and confirmed by the Appellate Authority is 

correct and needs no interference.  According to Respondents, a fair 

opportunity was given to the Applicant in the D.E. and there is no 

violation of principles of natural justice.    

 

4. Shri M.D. Lonkar, learned Advocate for the Applicant sought to 

assail the impugned order on the ground that the manner in which 

the enquiry is conducted as well as the approach of the Disciplinary 

Authority as well as Appellate Authority is indicative of the ignorance 

of basic tenet of law.  He has pointed out material infirmities in the 

procedure adopted in the enquiry and urged that in the present 

circumstances, the impugned order is unsustainable in law.    

 

5. Per contra, the learned P.O. sought to justify the impugned 

order, but in alternative submissions urged that if the Tribunal is of 

the opinion that the enquiry is not conducted in accordance to law, 

then the matter be remitted back for fresh enquiry.   
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6. Having gone through the record, in my considered opinion, the 

basic tenet of law and fundamental principles of enquiry are not 

followed with and I find substance in the submissions advanced by 

the learned Advocate for the Applicant in this behalf.  

 

7.  In so far as the ground for not supplying the documents as 

urged by the learned Advocate for the Applicant is concerned, 

admittedly, the Applicant had made an application to the Disciplinary 

Authority on 17.12.2013 under Rule 8(11)(III) of ‘Rules of 1979’ but 

the same was not supplied to him that time.  However, those 

documents were supplied to the Applicant later during the course of 

enquiry on 16.03.2016.  True, those documents were not part of the 

charge-sheet but the Applicant is entitled to ask for the documents for 

preparation of his defence, as provided in Rule 8(11) (III) of ‘Rules of 

1979’ and the concerned authority was required to give inspection of 

the documents to the Applicant, as provided in Order VIII (13) of 

‘Rules of 1979’.  True, the enquiring authority or concerned authority 

can refuse the request of the delinquent for production of such 

documents for which notice has been given under Order 8(11)(III) of 

‘Rules of 1979’ if in its opinion, those documents are not relevant to 

the case.  However, no such order was passed on the notice given by 

the Applicant.  Material to note that while submitting statement of 

defence on 07.01.2014, the Applicant has specifically raised the 

grievance that despite his notice for production of documents under 

Rule 8(11)(III) of ‘Rules of 1979’, those documents were not supplied 

to him for preparation of defence statement, and therefore, he had 

submitted short statement of defence thereby denying the charge 

levelled against him. 

 

8. The Departmental Enquiry was initiated on the allegation that 

he was negligent in discharging his duties as Forest Guard during the 

period from 04.01.2007 to 22.09.2009 as he failed to prevent illegal 

cutting of trees and thereby caused loss to the Government.  Thus, 
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the charge was of negligence in discharging public duty.  The 

Applicant was Forest Guard at Mangaon, Taluka Kudal, District 

Sindhudurg.  The charge was pertaining to negligence preventing 

illegal cutting of trees in Forest Survey Nos.675, 509, 163 of 

Mangaon, Survey No.590 of Talegaon, Survey No.408 of Bengaon, 

Survey Nos.149, 590, 675, 408 of Naleli and Survey No.163 of 

Dholkar Gaon.  The charge-sheet was issued on 30.12.2009.   

 

9. Whereas, significant to note that as pointed out by the learned 

Advocate for the Applicant that by order dated 18.08.2008 (Page 

No.26 of P.B.), the Survey No.163 of Dholkar Gaon, Survey No.408 of 

Bengaon, Survey No.185 of Salgaon and Survey No.149 of Naleli were 

withdrawn from the territorial assignment of the Applicant and the 

same was entrusted for the maintenance and all related work to 

another Forester viz. Shri Tukaram Warak.  As such, onward 

18.08.2008, these 4 Survey Numbers stated above were not within the 

territorial jurisdiction of the Applicant.  Whereas, strangely, in charge-

sheet dated 23.12.2009, all these 4 Survey Numbers were also 

included.  True, the charge relates to period from 04.01.2007 to 

22.09.2009.  However, it was necessary to find out within whose 

period, the loss has been caused.  No doubt, in addition to these 4 

Survey Numbers, there is mention of other Survey Numbers in the 

charge-sheet for the alleged loss.  However, there is no denying that in 

so far as these 4 Survey Numbers are concerned, the Enquiry Officer 

was required to record the specific finding as to from which Survey 

Number, there was illegal cutting of trees, which is not forthcoming in 

the Enquiry Report.  All that, the Enquiry Officer in his report stated 

that there was illegal cutting of trees without specifying its Survey 

Numbers or locations.   

 

10. Apart, the Disciplinary Authority has also failed to consider the 

same.  According to findings of Disciplinary Authority, 307 trees were 

cut illegally and it caused loss of Rs.2,41,385/- to the Government 
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and out of it, the wood of Rs.94,575/- was seized.  As such, the loss 

was restricted to (Rs.2,41,385 – 94,575) = Rs.1,46,810/-.  It seems 

that the enquiry was also initiated against another Forester Shri 

Ravindra Wadke and recovery of Rs.88,511/- was ordered against 

him.  The Disciplinary Authority, therefore, deducted Rs.88,511/- 

from Rs.1,46,810 and fastened the liability of Rs.58,299/- upon the 

Applicant.  As such, it was done without ascertaining as in which 

Survey Numbers, these trees were located and it was necessary to do 

so in the background that 4 Survey Numbers were already withdrawn 

from the territory jurisdiction of the Applicant by order dated 

18.02.2008.     

 

11. Apart, as rightly pointed out by the learned Advocate for the 

Applicant that, in the enquiry, very strange procedure was adopted 

which is contrary to the settled procedure of law.  Strangely, oral 

evidence of the witnesses was reduced into writing by Presenting 

Officer in his Cabin in absence of Enquiry Officer and then it was 

presented before the Enquiry Officer for cross examination of the 

witness by the Applicant.  The Applicant has raised this issue 

specifically before the Disciplinary Authority pointing out this 

material, legal infirmity and the procedure adopted.  The height is 

that the Disciplinary Authority in his report also admits that the 

enquiry is not conducted in fair manner still he hold the Applicant 

guilty and imposed the punishment.  Here, it would be useful to 

reproduce relevant portion from the impugned order passed by 

Disciplinary Authority on 10.03.2017, which is as follows :- 

 

^^pkSd’kh VI;koj da=kVh pkSd’kh vf/kdkjh ;kauh izdj.kkrhy miyC/k dkxni=kuqlkj nks”kkjksihr ckch e/khy 
oLrqfLFkrh usedh dk; vkgs- gs ‘kks/k.;kpk iz;kl dsyk ukgh- fuOoG dkxni=krhy rkaf=d iqjkO;kps dk;n;kizek.ks 
rikl.kh dsysps fnlwu ;srs- voS/k o`{k rksMhph ckc laiq.kZ pkSd’khe/;s vipkjh ;kauh Bkei.ks ukdkjysyh ukgh- 
iz’kkldh; dk;Zokgh e/;s nks”kkjksihr oLrqfLFkrh [kjh vkgs vxj dls ;kaph rikl.kh fufoZdkji.ks dj.kslkBh 
lacaf/krkps lk{kh tckc uksanfoys tkrkr o v’kk lk{kho#u fu%i{kikrhi.ks fu”d”kZ uewn dj.ks gh pkSd’kh vf/kdkjh 
;kaph tckcnkjh vkgs- ek= mijksDr loZp ckch] pkSd’kh vf/kdkjh vkf.k vipkjh ;kauh lksbZLdji.ks nqyZf{kr dsysY;k 
vkgsr- 
 
 ;kLro  izdj.kh miyC/k vlysyk oLrwfu”B iqjkok l[kksyi.ks riklyk vlrk vipkjh ;kauh drZO;kl 
vuql#u dkgh xqUgs uksan dsys vlrs] rjh brj vf/kdkjh ;kauh vipkjh ;kaps dk;Z{ks=kr ‘kks/kwu dk<ysyh voS/k 



                                                                                         O.A.85/2018                           7

o`{krksM o R;kckcr uksanfoysys xqUgs] tIr dsysyk eqnnseky b- ckch fuf’prp vipkjhl ‘kkldh; dkekrhy 
gyxthZi.kk vkf.k cstckcnkji.kk Li”V dj.;kl iqjs’kk vkgsr- R;kpizek.ks Jh- Hkk-ck- dksGh] rRdk- ouj{kd 
ek.kxko ;kauh oj ueqn dk;ZdkGkr osGpsosGh txay fQjrh d#u taxykph rikl.kh dsyh vlrh rj 307 o`{kkaph 
brD;k eksB;k izek.kkr voS?k rksM gksowu ‘kklukps taxy uqdlkuh #i;s 2]41]385@&  >kys ulrs- rFkkfi] ;k 
izdj.kh vU; vipkjh Jh- j-l-oMds ;kapsdMwu #i;s 88]511@& olqy dj.;kps vkns’k ikjhr >kysys vlY;kus Jh-
Hkk-ck- dksGh gs jDde #i;s 58]299@& brD;k ‘kklu uqdlkuhl oS;fDrd tckcnkj vkgsr-**    

 

12. As such, though the material legal infirmities were noticed by 

the Disciplinary Authority, still it ignored the same.  The learned P.O. 

fairly concede that the statement (examination in chief) of witnesses 

were recorded not by Enquiry Officer though bound to do so, but the 

same was recorded by Presenting Officer in his Cabin and then it was 

presented before the Enquiry Officer for cross examination by the 

Applicant.  Suffice to say, very strange procedure was adopted.  

Needless to mention that the statement of witnesses are required to be 

recorded by the Enquiry Officer in the presence of delinquent and not 

by the Presenting Officer in his Cabin as happened in the present 

matter.      

 

13. As such, strangely, though the Disciplinary Authority 

acknowledged material infirmities in the procedure adopted by the 

Enquiry Officer as well as Presenting Officer while conducting 

enquiry, he hold the Applicant guilty stating that the Applicant has 

not denied the charges specifically.  Indeed, in statement of defence 

dated 07.01.2014, the Applicant has specifically denied the charge 

levelled against him.  This being the position in view of the approach 

adopted by the Disciplinary Authority, the impugned order of holding 

the Applicant guilty cannot be said outcome of fair enquiry.    

 

14. Apart, when the matter was taken in appeal, the situation was 

more compounded, as the Appellate Authority placed the burden of 

innocence on the Applicant contrary to the settled legal position.  In 

order dated 25.10.2017, he commented that the Applicant has not 

been able to prove his innocence.   Needless to mention that there 

cannot be burden of proof to prove innocence on the delinquent, as it 
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is always for the Department to prove the charge by adducing 

evidence and the placing of burden to prove innocence upon the 

delinquent is unknown to law.  Indeed, it shows ignorance of the 

settled legal provisions or the procedure to be adopted in conducting 

the D.E.  The observation/comment of the Appellate Authority is as 

follows :- 

 

“vipkjhvipkjhvipkjhvipkjh    izkf/kdkjh rFkk eq[; ouizkf/kdkjh rFkk eq[; ouizkf/kdkjh rFkk eq[; ouizkf/kdkjh rFkk eq[; oulaj{kdlaj{kdlaj{kdlaj{kd    ¼¼¼¼izkizkizkizk½½½½ dksYgkiwj ;kaps vfiy vtkZojhy fu”d”kZ o vafre dksYgkiwj ;kaps vfiy vtkZojhy fu”d”kZ o vafre dksYgkiwj ;kaps vfiy vtkZojhy fu”d”kZ o vafre dksYgkiwj ;kaps vfiy vtkZojhy fu”d”kZ o vafre 
fu.kZ;fu.kZ;fu.kZ;fu.kZ;%& 
 vipkjh Jh- Hkk-ck- dksGh] rRdk- ouj{kd ek.kxko ;kauh R;kaP;k fnukad 2@5@2017 jksthP;k vfiy 
vtkZe/;s rs R;kapsoj ctkoysY;k nks”kkjksikr funksZ”k vlysckcrpk dks.krkgh dkxnksi=h iqjkok lknj d#u rs R;kaps 
funksZ”kROk fl/n d# ‘kdysys ukgh] fdacgquk Bsoysys nks”kkjksi fufoZokni.ks rs [kksMwu dk<w ‘kdysys ukghr fdaok rlk 
R;kauh iz;Ru dsysyk vihy vtkZrhy foospuko#u vk<Gwu ;sr ukgh- f’kLrHkax fo”k;d izkf/kdkjh mioulja{kd] 
lkoarokMh ;kauh vihy vtkZoj lknj dsysys fu”d”kZ ekU; dj.ksr ;sr vkgsr-”   

 

15. Thus, what transpires that the basic principles of law and 

procedure required to be followed in D.E. is not followed by the 

Enquiry Officer and there is no specific finding as to from which 

Survey Number, there was illegal cutting of trees in view of withdrawal 

of some of the area from the jurisdiction of the Applicant, but 

included in the charge-sheet.  The irregularities and legal infirmities 

in the enquiry was noted by the Disciplinary Authority, still he hold 

the Applicant guilty.  When the matter went in appeal, the Appellate 

Authority sought to place burden on the Applicant to prove his 

innocence.  As such, all the concern seems totally unaware of the 

fundamental principles of law and the procedure to be followed in 

D.E. and serious prejudice is thereby caused to the Applicant.  

 

16. In this view of the matter, the finding holding the Applicant 

guilty is not sustainable in law and it would be appropriate to remit 

the matter back to the Disciplinary Authority to appoint Enquiry 

Officer afresh and to conduct the enquiry afresh and to pass further 

appropriate order on its merit keeping in mind the principles of law 

and procedure to be followed while conducting the D.E.  
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17. The totality of aforesaid discussion leads me to conclude that 

the O.A. deserves to be allowed partly and matter needs to be remitted 

back to the Disciplinary Authority.  Hence, the following order.  

 

  O R D E R 

 

(A) The Original Application is allowed partly.  

(B) The impugned orders dated 10.03.2017 and 25.10.2017 

are hereby set aside. 

(C) The matter is remitted to the Disciplinary Authority 

(Respondent No.3) with direction to appoint Enquiry 

Officer afresh and to start enquiry from the stage of 

recording of evidence afresh by following appropriate 

procedure as laid down in Rule 8 of Maharashtra Civil 

Services (Discipline & Appeal) Rules, 1979 and to ensure 

the completion of enquiry within three months from 

today.  

(D) On receipt of Enquiry Report, the Disciplinary Authority 

shall pass final order within a month from the date of 

receipt of Enquiry Report in accordance to Rules.  

(E) The final order in D.E. be communicated to the Applicant 

within two weeks from the date of passing final order.  

(F) The Applicant will be at liberty to take recourse of law, if 

felt aggrieved by the final decision of the Disciplinary 

Authority.   

(G) No order as to costs. 

                                              Sd/-  

       (A.P. KURHEKAR)        
                      Member-J 
                  
     
Mumbai   
Date : 21.08.2019         
Dictation taken by : 
S.K. Wamanse. 
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